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Transitioning from LIBOR to a Replacement Rate Index: What Steps Should
Lenders Take Now?

By Andrew Kalgreen

Lenders and borrowers alike are wondering when and how they will adapt to a market in which LIBOR is no
longer the preferred interest rate benchmark, a development likely to occur at year-end 2021. Clearly lenders
must consider the many effects of replacing LIBOR with another floating rate index. This article discusses the
steps lenders should take now, and why.

Financing Robotics: Scoping the Opportunity
By Paul Bent, Shawn Halladay and Andrew G. Mesches

Will the growth of robotics increase financing volume?2 The jury is out, but niche players with asset management
skills will likely discover opportunities. As this article points out, most risks are no different from those faced in
any technology-driven asset class: managing residual risk and associated soft costs in a fluid environment.

Analyzing U.S. Cannabis Laws and Their Impact on Financial Services
By Gregory D. Omer

As state cannabis laws become more commonplace, indirect connections to cannabis-related businesses

are increasingly harder to avoid. Significant legal risk surrounds deposit services, loans, and commercial
finance leases. Here is an overview of the complicated web of state and federal cannabis statutes, rules, and
government policies.

A Valentine’s Day Massacre of Liquidated Damages: In re Republic Airways
Holdings Inc.

By Arlene N. Gelman and Edward K. Gross

A bankruptcy court ruling in New York this year could be problematic for lessors when enforcing certain typical

acceleration and collection remedies against defaulting customers. Specifically, In re Republic Airways Holdings
Inc. may impair the reliability of SlV-based liquidated damages provisions even in hell-or-high-water leases and

guaranties of those obligations under unconditional and absolute guaranties. The authors will explain why they

believe that the court erred, and discuss the enforcement and transactional implications to lessors.
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Analyzing

Impact on F

By Gregory D. Omer

As state cannabis
laws become more
commonplace,
indirect connections
to cannabis-

related businesses
are increasingly
harder to avoid.
Significant legal risk
surrounds deposit
services, loans, and
commercial finance
leases. Here is an
overview of the
complicated web

of state and federal
cannabis statutes,
rules, and government
policies.

“It is a riddle wrapped in a
mystery inside an enigma.”

When Winston Churchill

spoke those words, he was not
describing the status of the cur-
rent U.S. cannabis laws, but he
could have been.'

For the past decade, most state
governments and the federal
government have been bus-

ily adopting various types of
cannabis laws, rules, and pol-
icies. However, none of these
efforts have demystified the
legal landscape for cannabis
activity in the United States. In
fact, this morass of government
action has added significant
confusion to that landscape,
not only for companies infer-
ested in growing and selling
cannabis but also for financial
institutions being asked to pro-
vide financial services — such
as deposit services, loans, and
commercial finance leases —
to state-authorized cannabis

licensees and the people and
companies with which they do
business.

The high level of confusion
and uncertainty in U.S. canno-
bis laws has resulted in most
financial institutions being very
reluctant to provide financial
services fo cannabis-related
businesses, due to the signifi-
cant legal risks involved.

This article will provide an
overview of the complicated
web of state and federal
cannabis statutes, rules, and
governmental policies as well
as a basic understanding of the
legal risks involved in providing
financial services to cannabis
businesses.

TYPES OF CANNABIS:
MARIJUANA?
VERSUS HEMP

State and federal laws, rules,
and policies generally address

two different types of cannabis:

= Marijuana, which has a high

concentration of delta 9 tefra-

hydrocannabinol (THC),® the
element that causes the feel-

ing of being "high,” and

= Hemp,* which has a very
low concenfration of THC
(and, therefore, cannot be
used fo produce the psycho-
active high feeling of mar-
ijuana) but has other uses,
such as use as a material
in the manufacture of rope,
fextiles, clothing, bioplastics,
paper, building materials,
and certain foods.

At one time, both marijuana
and hemp were covered by
one definition and equally
prohibited under U.S. federal
criminal law. However, these
two types of cannabis are now
defined and treated differently
under federal and many state
laws.

J.S. Cannabis Llaws and Their
nancial Services

MARUJUANA LAW
SUMMARY

The following is a summary of
the current status of marijuana
laws in the United States:

Federal Criminal
Prohibition on
Marijuana

Under federal criminal law
(the Controlled Substances Act
of 1970%), itis illegal in any
state in the United States fo
possess or sell marijuana. This
federal criminal prohibition
applies regardless of whether
the marijuana is for medical
or recreational purposes and
supersedes all state marijuana
authorization laws.

This federal criminal prohibition
is the most important aspect of
the current confusion regarding
the legal status of marijuana.

In a nutshell, under this fed-
eral law, marijuana is illegal
and criminally prohibited in
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This budget
amendment has been
adopted as a public
law each applicable
year, but it does not

amend or impact

the validity of the
Controlled Substances
Act or AML law
prohibitions related to
marijuana.

every sfate of the United States,
regardless of whether the state
has marijuana licensing laws
and regulatory programs and
regardless of whether the mar-
ijuana is for medical or recre-
ational purposes.

Federal Criminal
Prohibition on Financial
Services Related to
Marijuana

A related prohibition in the U.S.
federal anti-money-laundering
(AML) law prohibits financial
institutions from knowingly pro-
cessing fransactions involving
proceeds of any criminal activi-
ty.¢ Because the possession and
sale of marijuana is criminal
under federal law, any loan,
deposit, commercial finance

lease, or other financial service
connected to marijuana activity
is prohibited under this federal
anti-money-laundering law.

In addition to this direct pro-
hibition in the AML law and

the direct prohibition under the
Controlled Substances Act, fed-
eral law also criminalizes the
less direct activity of aiding and

abetting violators of these prohi-

bitions and conspiring with oth-
ers fo violate the prohibitions.”

The Controlled Substances Act
and AML law prohibitions seem
very clear, but they are only

the starting point for the current
maze of state and federal gov-
ernment laws, rules, policies,
and pronouncements related to
the legal status of marijuana.

State Licensing Laws

As of April 1, 2019, 36 states
had adopted laws authorizing
either medical or recreational
marijuana, or both, and the
number of states with such laws
continues to increase.® These
laws include licensing require-
ments and other standards for
growers, manufacturers, and
sellers of marijuana.” Some of
these state laws and rules also
include guidance for banks
and other financial institutions
interested in providing financial

services to licensed marijua-
narelated businesses.'®

All these state laws were passed
in spife of the fact that the
federal criminal prohibitions
described above preempt such
state laws.!! Also, when states
began to issue licenses under
these state laws, the federal
government did not take action
fo stop the licensing by enforc-
ing the Controlled Substances
Act and AML federal criminal
prohibitions. To the contrary, the
federal government took several
actions that facilitated these
state marijuana licensing laws.

Federal Appropriations
Law Restrictions on
Enforcement

Since 2014, the United States
has repeatedly adopted a fed-
eral budget amendment (known
most recently as the Rohrabach-
er-Blumenauer Amendment),
which forbids the U.S. Depart-
ment of Justice from using fed-
erally appropriated funds to
enforce the federal criminal law
prohibitions on marijuana, with
regard to violations in states that
have medical marijuana licens-
ing laws, if the violators are
following those stafe laws.'? The
amendment does not address
recreational marijuana issues. '

This budget amendment has
been adopted as a public

law each applicable year, but

it does not amend or impact

the validity of the Confrolled
Substances Act or AML law pro-
hibitions related to marijuana.

It simply stops the Justice Depart-
ment from using federally appro-
priated funds to enforce those
prohibitions.

Also, the Rohrabacher-Blume-
nauer Amendment is a periodic,
tfemporary restriction. In other
words, each time the amend-
ment is adopted, it is only appli-
cable to the budgeted federal
funds for the specific fiscal year
for which it is adopted. When a
new fiscal year commences, the
amendment must be readopted
fo have any impact on the

funds to be appropriated in that
year. Also, if the amendment

is not adopted at any point in
the future, its terms would not
provide any protection for past
actions.

Federal Justice
Department Policy Limits
on Enforcement

From 2014 to 2018, the Justice
Department operated under

a policy set forth in a set of
publicly issued memoranda (col-
lectively referred to as the Cole

Memorandum) under which

the Justice Department would

not “prioritize” for prosecution
violations of federal marijuana
laws, if those violations occurred
in states that have marijuana
licensing laws and the violators
were in compliance with those
state laws. 14

The Cole Memorandum had @
similar impact as the Rohrabach-
er-Blumenauer Amendment.

It did not change the federal
criminal prohibitions related to
marijuana, but it did indicate
the Justice Department's choice
not fo enforce those prohibi-
fions in scenarios involving
marijuana-based businesses that
are compliant with applicable
state law regulating marijuana
activity.

The Cole Memorandum was
rescinded in January 2018 by
then-Attorney General Jeff Ses-
sions.'® However, since that time
the Justice Department, including
specific U.S. atforneys in sev-
eral jurisdictions, have either
directly or impliedly indicated
that they do not infend to target
violations of federal marijuana
laws if those violations occurred
in states that have marijuana
licensing laws and the violators
are in compliance with those
state laws. ¢

2
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Treasury Department
Guidelines for Financial
Services

In 2014, the Financial Crimes
Enforcement Network (FinCEN),
a division of the U.S. Treasury
Department, issued guidance
(the FinCEN Guidance| regard-
ing expectations for financial
institutions (including banks and
certain nonbanks) that deal with
the marijuana industry, including
due diligence requirements that
the financial institutions should
implement and specific federal
AML law “suspicious activity
report” [SAR) filing requirements
related to marijuanarelated busi-
nesses.!” The FinCEN Guidance
specifically references the Cole
Memorandum, and it implied
that FinCEN would not pursue
action against financial insti-
tutions that follow the FinCEN
Guidance.

Despite the rescission of the
Cole Memorandum, the FinCEN
Guidance has not yet been
rescinded. Secretary of the
Treasury Steve Mnuchin testified
before Congress in February
2018 that the FinCEN Guid-
ance would not be rescinded

"without a replacement.”'®

Like the Rohrabacher-Blume-
naver Amendment and the Cole

Memorandum, the FinCEN
Guidance:

= was issued despite the fact
that the federal AML law pro-
hibits financial institutions from
providing financial services fo
marijuana-related businesses,

and

= does not amend or otherwise
impact the federal AML law
prohibitions on processing
financial transactions involving
proceeds of marijuana frans-
action activity.

Due fo risk concerns based
on the federal AML law and

Controlled Substances Act prohi-
bitions, most banks are still reluc-

fant fo provide financial services
fo marijuana-related businesses,
despite the FinCEN Guidance.

Absence of Federal
Prudential Bank
Regulatory Guidance
Perhaps more importantly,
despite FinCEN's efforts at pro-
viding guidance for banks to
conduct financial services for
marijuanaelated businesses,
FinCEN is not the only — or
most significant — federal
agency that banks must answer
to regarding potential violations

of AML law.

FinCEN is not a bank regula-
fory agency. In other words,
although FinCEN has authority
fo issue guidance and make
rules on AML issues and to
enforce such rules, FInCEN does
not charter banks nor does it
conduct bank examinations. The
federal agencies that charter
and/or examine banks are the
Office of the Comptroller of the
Currency [OCC), the Federal
Deposit Insurance Corporation
(FDIC), and the Board of Gov-
ernors of the Federal Reserve
System (the Fed), which are col-
lectively referred to as “pruden-
fial bank regulatory agencies.”

Every state and federally char-
tered bank is under the juris-
diction of a federal prudential
bank regulatory agency, and
none of these agencies has
officially adopted or endorsed
the FinCEN Guidance or issued
any similar type of guidance for
banks to follow in connection
with providing financial services
fo marijuana-related businesses.

Aside from occasional oral
anecdotal references to the Fin-
CEN Guidance, the prudential
bank regulatory agencies have
not issued any clear, formal
guidance on the issue of finan-
cial services for marijuanc-

related businesses.'? Each
agency has made statements
in cerfain limited forums that
address marijuana banking
issues, and the messages have
been mixed. For example:

= The Federal Reserve Bank of

Kansas City, one of the 12
Federal Reserve Banks that
carry out regulatory super-
vision and examination of
banks and bank holding com-
panies, has taken the position
in court that:

The manufacture and distribu-
tion of marijuana remains ille-
gal under federal law, as does
facilitating such actions through
the processing of financial rans-
actions with funds derived from
marijuana manufacturing and
disfribution.?

= Similarly, af a meefing of the
Advisory Committee on Com-
munity Banking of the FDIC in
2016, in response fo a ques-
fion from a committee mem-
ber about banking services
for cannabis businesses, an
FDIC staffer commented that
"as long as there is a conlflict
between Federal and state
law, the FDIC remains bound

by Federal law."?'

= However, at a meeting of the
Mutual Savings Association
Advisory Committee hosted by

the OCC in 2016, a commit-
tee member posed a question
to an OCC staffer about
providing banking services for
medical cannabis businesses.
In response, the OCC staffer
referenced the Cole Memo-
randum and FinCEN Guid-
ance and responded that,
"...itis possible to provide
banking services if the right
controls are in place."??

Aside from occasional
oral anecdotal
references to the
FinCEN Guidance,
the prudential bank
regulatory agencies

have not issued

any clear, formal
guidance on the issue
of financial services
for marijuana-related

businesses.

Most banks remain reluctant

fo provide financial services fo
marijuanaelated businesses
because they have no concrete
guidance for offering those ser-
vices from the prudential bank
regulatory agency that will be
visiting them periodically to
conduct examinations, including

3
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Today hemp can be
used for a myriad of
purposes, ranging
from rope and textiles
to building materials

and composites to
certain foods and
health products that
utilize the cannabidiol

(CBD) present in
hemp.

examining their compliance with
AML laws, such as the AML
laws that prohibit conducting
financial transactions involv-

ing proceeds from marijuana
activity.

Carve-out for Certain
Parts of Marijuana Plant
The Controlled Substances Act
prohibitions related to marijuana
do not apply to cerfain parts

of the marijuana plant, but the
practical impact of the exemp-
fions for those plant parts is
limited.

The definition of marijuana in
the Controlled Substances Act
states that it applies to “all parts
of the plant Cannabis sativa L.,

whether growing or not ..."?

However, despite this language,
the definition goes on to exempt
cerfain parts of the plant, most
notably, the “mature stalks” and
"sterilized seed” of the plant,
and certain products derived
from those stalks and sterilized
seeds.?

These definitional carve-outs

do not include all parts of the
plant. For example, nonsterilized
seeds, leaves, and flowers of
the plant are not included in the
carve-outs. Therefore, the carve-
outs do not permit growing

any marijuana plants, because
growing the plants would nec-
essarily involve nonsterilized
seeds, leaves, flowers, and so
on. Instead, the carve-outs allow
parties in the United States to
import the carved-out parts of
the plant from foreign jurisdic-
tions, and the carved-out prod-
ucts derived from those parts,
without violating the Controlled
Substances Act.

In other words, a U.S. resident
could import goods made from
the carved-out parts of the mari-
juana plant or import marijuana
plant stalks or sterilized seeds
fo process into the carved-

out products. However, such
imporfation and any creation
of food or drug products using

imported marijuana plant parts
or products are subject to U.S.
legal restrictions and conditions.
State low could also prohibit the
marijuana plant parts exempted
under the Controlled Substances
Act and related products.

The marijuana definitional
carve-outs in the Controlled
Substances Act appear to have
been initially directed at hemp
processing and products, many
of which are commonly made
from the stalk or seeds of the
cannabis plant. However, more
significant exemptions were
added to the federal law in
2014 and 2018 to authorize
domestic U.S. hemp growth
under certain conditions, as
explained below.

HEMP LAW
SUMMARY

Hemp is a type of cannabis
cultivated for centuries to make
rope, using the fibers of the
plant's stalk, before the advent
of synthetic materials.?> Today
hemp can be used for a myriad
of purposes, ranging from rope
and fextiles to building materials
and composites fo cerfain foods
and health products that utilize
the cannabidiol (CBD) present in
hemp.?

Legal Distinction
Between Hemp and
Marijuana

As referenced above, hemp
has a very low content of THC,
the psychoactive ingredient in
marijuana. Specifically, hemp
is defined under current federal
law as cannabis with a THC
concentration of not more than
0.3% on a dry weight basis.?”
Accordingly, hemp (including
the CBD in hemp) cannot pro-
duce a high feeling, like mari-
juana, when ingested.

Hemp and marijuana are variet
ies of the same plant: Cannabis
sativa L. The two varieties are
generally similar in appearance
but have certain physical dis-
finctions: hemp plants fend to
be taller with a thinner leaf than
marijuana plants.?® However,
for U.S. legal purposes, the only
distinction between the two vari-
efies is the 0.3% THC content
standard.

2014 Farm Bill

For over 40 years, the sale
and possession of hemp was
prohibited under the Controlled
Substances Act because the
definition of marijuana under
that act was written broadly, to
cover all varieties of Cannabis
sativa .77 As explained above,

the only significant exemption
directed at hemp was for certain
parts of the plant and cerfain
products derived from those
parts, but these exemptions did
not permit growth and cultiva-
fion of the plant in the United
States.

However, the Agricultural Act
of 2014 (the 2014 Farm Bill)
created an exemption from the
Confrolled Substances Act for
state-sponsored “pilot programs”
for the growth and culfivation of
hemp, although the exemption
applies only:
® io parties duly licensed by
a proper stafe governmental
authority that has established
a pilot program consistent
with 2014 Farm Bill require-

ments, and

® if the hemp in question is
being grown and cultivated
for research purposes.®®

licensees under the 2014 Farm
Bill remained subject to federal
laws governing importation of
nonsterilized hemp seeds and
restricting any drug products cre-
ated from hemp, such as federal
Food and Drug Administration
restrictions. !

Although the scope of the
"research purposes” language
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As of April 1, 2019,
the USDA had neither
established its own
hemp licensing and

regulatory program
nor approved any
state hemp licensing
and regulatory

program.

was not completely clear in the
2014 Farm Bill, several states
adopted implementing rules
and pilot programs for hemp
growth under that law, and they
amended their state-controlled
substances laws, as necessary,
resulting in thousands of acres of
legal, statelicensed hemp pro-
duction under the 2014 Farm
Bill #2

2018 Farm Bill

In December 2018, the Agricul-
tural Improvement Act of 2018
(the 2018 Farm Bill) imple-
mented an exemption for hemp
from the definition of marijuana
under the Controlled Substances
Act.®* However, the growth,
possession, and sale of hemp
are sfill subject to restrictions
under federal and state law. For

example, under the 2018 Farm
Bill:

= Any state can prohibit hemp
activity under state law, in
which case hemp will remain
illegal in that stafe.

= Any state that does not pro-
hibit hemp activity under state
law can:

= insfitute a licensing and reg-
ulatory program for hemp
activities in compliance with
2018 Farm Bill standards
and approved by the U.S.
Department of Agriculture
(USDA), in which case a
licensee can engage in
hemp activities pursuant to
the terms of that state pro-
gram, or

= if the state does not institute
its own licensing and reg-
ulatory program for hemp
activities under the 2018
Farm Bill, the licensing and
regulatory program esfab-
lished by the USDA will
apply fo that state, in which
case a licensee under
the USDA program can
engage in hemp activities
pursuant fo the terms of that
program.®4

= Any state can limit inferstate
transfer of hemp through that
state until the USDA federal

and/or USDA-approved
state licensing and regulatory
programs for hemp under the
2018 Farm Bill are effective.
After these licensing regimes
are in place, states cannot
limit interstate transfer of duly
licensed hemp shipments.3*

However, as of April 1, 2019,
the USDA had neither estab-
lished its own hemp licensing
and regulatory program nor
approved any state hemp
licensing and regulatory pro-
gram. Until such licensing and
regulatory programs are insti-
tuted, hemp cannot be grown,
possessed, or sold under the
2018 Farm Bill in any state. In
the meantime, licensees under
state laws implemented under
the 2014 Farm Bill can continue
fo conduct authorized activities
under those laws.

Also, although the 2018 Farm
Bill does not include a restriction
on the purposes of hemp (such
as the “research purposes”
restriction in the 2014 Farm
Bill), licensees will be subject to
federal and sfate law restrictions
on food and drug products cre-
afed from the hemp and other
applicable restrictions, such as
restrictions on importing hemp
seed.

LEGAL RISKS

IN PROVIDING
FINANCIAL SERVICES
FOR CANNABIS
BUSINESSES

Due to the legal issues outlined
in this article, providing financial
services fo cannabis-related
businesses — including hemp-re-
lated businesses — involves sig-
nificant risk.

Risks Regarding
Financial Services for
Hemp-Related Businesses
Although hemp is no longer
criminally illegal under the fed-
eral Controlled Substances Act:

= possession and sale of hemp
may still be criminal under
state law;

= the 2018 definitional carve-
out for hemp in the Controlled
Substances Act is based on
the 0.3% THC standard, so
any hemp plants that exceed
this threshold would be illegal;

= hemp is also subject to other
regulations under the 2014
Farm Bill and state implemen-
fation laws, and to regulations
fo be developed under the
2018 Farm Bill and state

implementation laws; and
= |icensing to grow legally

authorized hemp continues to
be complicated, with:

= no state or federal licenses
yet available under the
2018 Farm Bill, and

= 2014 Farm Bill licenses
under sfate pilot programs
being limited to growth for
"research purposes.”

Any financial services provider
considering offering financial
services to a hemp-related
business should review the risks
involved, including the ability
of the provider to implement an
appropriate AML law program
and undertake the related costs.
An appropriate AML law pro-
gram would have to address the
applicable risks, including but
not limited to:

® |nitiol and ongoing due dili-
gence regarding:

= the customer’s licensing
status and legal authority
fo operate its hemp-related
business, as well as its
compliance with applicable
state and federal hemp law,
particularly including the

0.3% THC standard:;

= the customer’s business
plan, expected sources and
uses of funds, and intended
business relationships; and

= whether the customer’s
business or any other com-
monly controlled businesses
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would involve marijuana

or proceeds derived from

marijuana;

= Consideration of infersfate

commerce and transportation
issues that may be implicated
(in light of state-by-state licens-
ing requirements);

= Risk of crop/product seizure
and destruction, as well as
risk of seizure of other assets,
it hemp laws are violated
(e.g., the hemp exceeds the

0.3% THC standard);

® |ssues in perfecting and
enforcing security interesfs
and in faking possession of
hemp as collateral due to the
state and federal licensing
requirements;

= Consideration of FDA over-
sight and restrictions that may
be applicable to the custom-
er's line of business; and

= Consideration of whether the
applicable insurance is ade-
quate to protfect against risks.

Risks Regarding
Financial Services for
Marijuana-Related
Businesses

Any financial services provider
considering offering financial
services to marijuana-related
businesses should consult its
legal counsel regarding the

federal criminal prohibitions and
the related direct and indirect
risks and costs, including the
myriad of issues that could arise
in connection with providing
financial services to a customer
engaging in an activity that is
criminally prohibited under fed-
eral law.

Financial services providers
considering accepting those
risks should also consult with
their federal and state regulators
before making the decision.
Even careful execution of related
risk mitigation steps will not insu-
late a financial services provider
from the maijor risks involved in
working with marijuana-related
customers. As long as marijuana
remains federally criminal, these
risks will remain, also.

CONCLUSION

Based on the current state of the
law, most banking organizations
and many other financial ser-
vices providers are reluctant fo
assume the risks involved with
providing financial services to
marijuanaelated businesses.
Many are similarly leery of pro-
viding services to hemp-related
businesses.

Unfortunately, as stafe can-
nabis laws become more

commonplace, many financial
companies will find that indirect
connections to cannabis-related
businesses will be increasingly
harder to avoid. For example, a
bank in a state with medical or
recreational marijuana licensing
laws may have a policy not to
lend to or take deposits from a
state-licensed marijuana grower
or dispensary company. How-
ever, that same bank may learn
that many of its existing custom-
ers have relationships with mar-
ijuana licensees in which those
existing customers are receiving
funds from the licensees.

These existing customers may
include employees of the
licensees, sellers or lessors of
equipment or real esfate to those
licensees, and miscellaneous
other service providers for those
licensees. Ironically, even local
and state governments will likely
be in receipt of funds from mar-
ijuana licensees in the form of
tax and fee payments.

Accordingly, many financial
services providers are already
finding it hard to avoid some
potential exposure to AML law
issues based on the federal
prohibitions on processing
fransactions involving funds from
marijuana activity.

Obviously, federal legislation

is needed to solve the current
disconnect between federal pro-
hibitions on marijuana activities
and the state laws licensing
those same activities. Multiple
pieces of federal legislation are
currently being considered to
provide resolutions to the sef of
mysterious riddles and enigmas
that comprise current U.S. can-
nabis law.

Accordingly, one of the big-
gest understatements of 2019
may be Federal Reserve Board
Chairman Jerome Powell's quote
about U.S. cannabis laws when
he testified before Congress in
February: “I think it would be
great to have clarity.3
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